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MCA/ORDER

Manoj Kumar Aggarwal (Accountant Member): -

1. By way of this Stay Application for Assessment Year [AY] 2015-16,
the assessee is seeking stay of outstanding demand of Rs.67.49 Lacs.
Upon hearing rival contentions, it transpires that the appellate order under
challenge is an ex-parte order and one of the grounds raised by the
assessee in the appeal is violation of principle of natural justice. Therefore,
the bench formed an opinion that it would be in the fitness of things to remit
the matter back to the file of learned first appellate authority since the
assessee had bona-fide reasons which precluded it to participate in the
appellate proceedings before Ld. CIT(Appeals)-20, Mumbai.

2. During hearing, when the bench expressed the stated opinion, both
the representatives were gracious enough to give consent to proceed with
adjudication of quantum appeal itself. Accordingly, the bench proceeded to
dispose-off the quantum appeal itself as argued.

3.  The material on record would show that in an assessment framed u/s
143(3) on 29/11/2017, the assessee was saddled with certain addition on
account of short-term capital gains. Although the assessee preferred further
appeal against the same, however, it failed to appear before Ld. CIT(A) on
several occasions. Left with no option, the matter was proceeded with ex-

parte qua the assessee and the appeal was dismissed, confirming the
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stand taken by Ld. AO. Aggrieved, the assessee is under further appeal
before us.
4. The Ld. Authorized Representative for Assessee (AR), submitted that
an adjournment application was filed electronically by the assessee on
17/09/2019 which remained to be considered by Ld. CIT(A) and the same
resulted into dismissal of appeal ex-parte qua the assessee. In the above
background, Ld. AR pleaded for another opportunity of hearing in the
matter. The Ld. DR submitted that the assessee remained negligent in
attending the appellate proceedings despite being provided with several
opportunity of being heard.
5.  Upon careful consideration, keeping in view the stated factual matrix
and keeping in view the principles of natural justice, the bench formed an
opinion that the assessee deserves another opportunity of hearing in the
maitter. Accordingly, the impugned order dated 24/09/2019 is set-aside and
the matter is restored back to the file of Ld. CIT(A) for re-adjudication after
providing due opportunity of being heard to the assessee. However, in case
of failure on the part of the assessee to attend appellate proceedings
diligently, the appeal may be proceeded with on the basis of material on
record.
6. Since quantum appeal has been adjudicated, the stay application

becomes infructuous and therefore, dismissed.
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7. Accordingly, ITA No. 7236/Mum/2019 stand partly allowed for
statistical purposes whereas stay application SA No. 492/Mum/2019 stand
dismissed as infructuous.

Order pronounced in the open court on 27" December, 2019.
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